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ACTS AMENDMENT (CONSENT TO MEDICAL TREATMENT) BILL 2006 
Second Reading 

Resumed from 4 September. 

HON SUE ELLERY (South Metropolitan - Minister for Child Protection) [5.48 pm]:  Members will recall 
that I had started my response to the Acts Amendment (Consent to Medical Treatment) Bill before the house 
adjourned last night.  I was canvassing some of the propositions that had been put early in the debate as people 
had perhaps been misled about what this bill was about.  I canvassed those issues and drew members’ attention 
to the second reading speech, which quite clearly set out the government’s intentions in this bill; that is, to 
provide people with the option of making an advance health directive with respect to medical treatment, 
including terminal illness and end-of-life medical treatment, but it was not limited to terminal illness or end-of-
life treatment.  The second reading speech also states that the bill explicitly seeks to expand the legal protections 
available to the medical profession.   

I drew to the attention of members the principle of personal autonomy, which is one of the core elements of the 
bill.  It is an element some members have struggled with, for philosophical or religious reasons.  We need to 
recognise that no matter how long the house takes to work through these issues during Committee of the Whole - 
asking questions, seeking to clarify and amend those things in the bill that might be called operational matters or 
practical matters about how the legislation will work - if the house adopts the bill, it will still not resolve the 
issue of personal autonomy for some people.  What I consider to be my right to determine what happens to my 
body is an issue that cannot be accepted by some.  I understand and respect that; it is not a view that I hold, but I 
understand that for some people, no amount of adjustment or amendment of the bill or tweaking of operational 
matters will resolve the issue.   

I am not trying to get ahead of myself, but a number of members have made reference to the question of whether 
the bill will be referred to a committee.  Some discussions have taken place behind the chair, and events will 
happen if they happen.  I caution members who, with the best will, might have viewed reference to a committee 
as an opportunity to resolve the issue of personal autonomy.  It is a central issue for some people, which is why a 
conscience vote will be taken on this bill.  It would be unreasonable to expect a committee to resolve the issue 
for the house; it cannot.  A committee might investigate a range of what I have described as operational matters.  
These are issues that I will touch on in a minute.  People have asked questions about them that they want to have 
answered.  I think a committee could provide assistance to the house on these matters.  However, members have 
to make up their own minds about the essential issue.  If members are not comfortable with the reference to 
personal autonomy, referring the matter to a committee will not resolve that.  My humble assessment is that the 
views of most members reflect the views of the community.  I think the community generally holds the view that 
it accepts personal autonomy as it is enshrined in the bill, and that people want the right to determine their own 
medical treatment. 

That is to take nothing away from people who do not hold that view.  I am not suggesting this is the case, but if 
members are looking to the committee to resolve this issue, they need to think long and hard about it.  I do not 
think they could ask the committee to do it; I do not think it is possible for the committee to do it.  I think it is 
possible for a committee to provide advice to the house on a range of operational matters, but I am not sure that 
we can expect a committee to resolve the central issue of whether people have the right to determine what 
happens to their bodies.  That is why the matter is one of conscience.   

The notion was raised early in the debate that there was nothing in this bill that does not already exist in common 
law.  I canvassed some of those issues.  There are essential differences between the current position and what is 
proposed under the bill.  These include the extent of a guardian’s authority to consent to treatment or health care, 
as clarified by a change in terminology, so that there is now reference to a plenary guardian having the authority 
to make treatment decisions for a represented person.  Another difference is that a person who is “responsible”, 
according to the definition in the bill, may make treatment decisions on behalf of a patient if there is no advance 
health directive, or a guardian or enduring guardian to make the relevant decision.  It is interesting to note that 
that is a critical difference between what is proposed by the bill and what operated in the Respecting Patient 
Choices program at Fremantle Hospital.  That program could not provide the capacity for substitute decision 
making in that way.  That is an essential difference.  I will talk more about that later.   

Last evening I briefly canvassed enduring power of guardianship, which is another essential difference.  I reckon 
I will be interrupted again before I have finished.  An adult competent person will be able to appoint two or more 
joint enduring guardians to make personal and lifestyle decisions, including treatment decisions.  An appointor 
will be able to limit the functions of the enduring guardian.  If the appointor does not do that, the enduring 
guardian will have the same functions as a plenary guardian - that is, all the duties, powers, responsibilities and 
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authority that, by law, parents currently have for the medical treatment of their children - and power to make a 
range of other decisions outside the medical realm.  The other essential difference I touched on last night was the 
codification of advance health directives.  That is, putting in code our right as adult competent people to make a 
written advance health directive containing treatment decisions about our future treatment, should we become 
unable to make competent judgements at the time treatment is required.  Those are the essential points of 
difference, and I made the point last night that I do not accept the argument that there is no difference between 
the present common law and what is set out in the bill.   

As I flagged earlier, it has been claimed that the pilot Respecting Patient Choices program at Fremantle Hospital, 
which was funded by the commonwealth government, did what this bill seeks to do.  That is not the case.  The 
Fremantle Hospital program did not provide for substitute decision making, whereby competent adults can 
appoint others to make treatment decisions.  That is a fairly fundamental and important distinction.  I touched on 
the issue of codification.  By that I mean putting into law the provisions we have been talking about.  The law in 
this area - including the law with regard to palliative care - is uncertain, and concepts of common law are not 
familiar to ordinary people.  Codification provides certainty for members of the community, patients, patients’ 
families and doctors.   

I know that the Cancer Council approached most, if not all, members to express the reasons for its support of this 
legislation.  I am sure it made the same point to others that it made to me about the outcomes it sought.  
According to my notes, based on the experiences of the cancer sufferers it has worked with, the Cancer Council 
states - 

“We identified that a clear legislative framework was critical to ensuring that people with terminal 
cancer have their end of life wishes met - including the capacity for written advanced directives, 
associated registry and choice of advocate if wished 

That dying people often wanted to remove the burden of decision from their family and that the use of 
advanced directives was an important tool to enable them to do so in the times that they are not 
competent to speak for themselves.  It can cause great grief and ongoing family issues if family 
members disagree re the issue withdrawal of medical intervention and the use of advanced directives 
can greatly reduce these difficulties.  Can be particularly be an issue when there are more dominant 
family members who “take over” the decision making even though they may not have been the one with 
the closest relationship with the dying person and were not necessarily aware of their wishes. 

. . . it was important to have a legal mechanism to make their wishes known and binding, including the 
choice of another person outside of their direct family to act as their advocate.  This has been raised 
with us a number of times throughout the years.” 

Members will have also received, as I did, correspondence from the family of Michael Spanbroek.  A member 
asked how this bill would have assisted Michael, and suggested that it could not. 

Sitting suspended from 6.00 to 7.30 pm 

Hon SUE ELLERY:  I anticipate that this is the session in which I will complete my remarks!   

Before we rose for the dinner break, I was addressing one of the issues that had been raised during the second 
reading debate, which was whether this bill would have assisted Michael Spanbroek.  Michael’s parents sent me 
and other members information about his dying days.  That information was accompanied by a photograph of 
Michael.  If Michael’s wish was to be euthanised, this bill would not have assisted him.  However, the bill would 
have assisted Michael if he had been over 18 and competent and if he wanted the dignity of setting out in writing 
what treatment he wanted if he became mentally incompetent.  In a sense, the fact that we are having this debate 
at all is as important to Michael’s parents as is the outcome of the debate.  They want us as their representatives 
to lead the debate on these issues.  They want this debate to prompt other families to have conversations about 
how they will manage these matters.  They want something positive to come from their loss.  I do not begrudge 
them that at all.  I wrote back to them and congratulated them for pursuing a public conversation on this matter.   

Members also raised the issue of the bill shifting the decision making from the patient to medical professionals 
and of shifting it too far.  The essential and core principle is that doctors cannot give treatment without consent.  
If the delivery of medical treatment was done in circumstances that are, if I can use the expression, neat and tidy 
and not in a complicated process that involves assessing the clinical indications and assessing whether treatment 
A or treatment B will address the problem or invoke further problems; and, if every combination of symptoms 
and treatments were set out in a handbook that guaranteed accuracy in diagnoses and guaranteed clinical 
outcomes, we would not need this bill.  
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The bill preserves the principle and practice of doctors requiring consent before they provide treatment.  It 
enshrines the principle of personal autonomy for patients who choose or do not choose to set out what they want 
in an advance health directive.  It preserves the principle that a doctor is under no obligation to provide treatment 
that is not clinically indicated.  As I stated earlier, section 259 of the Criminal Code removes criminal 
responsibility for the administration of medical treatment in good faith for a person’s benefit if the provision of 
such treatment is in all circumstances reasonable.  The words “good faith” and “reasonable” are in use now.  The 
bill expands the protections available to medical professionals.  In addition to that, it recognises that the delivery 
of medical treatment does not happen in the neat and tidy context I described earlier and that rigorous science 
does not mean absolute guarantees.  We as a community make a significant financial investment in our medical 
professionals.  We ensure that they are highly trained, we supervise their practice, we remunerate them well and 
generally we hold them in high esteem.  The extensions proposed by the government will codify the fact that 
consent is deemed valid if there is a valid advance health directive.  It will codify the fact that there is a defence 
to trespass and assault provisions if that directive is valid.  It will also codify instances in which it is invalid but 
cover circumstances in which the medical professional reasonably believes - there is that word “reasonable”, 
which we currently rely on - that the patient is not competent and he or she relies on good faith - which we also 
currently rely on - or where the medical professional relies on another medical professional having ascertained 
that the advance health directive was valid or that the patient was not competent to make the decision.  The bill 
does not change the legal position for palliative care, but clarifies the existing protections.  

One of the other issues raised is that the bill is deficient because it does not prescribe how a person, having made 
a decision to make an advance health directive, should prioritise his or her family members when appointing a 
substitute decision-making capacity.  The argument was made that the lack of prescription in setting out exactly 
how that is to be determined - the example used is how a person with children decides whether child one, two or 
three should be listened to - will lead to confusion and disputes.  Currently when there is confusion and 
disputes - medical professionals deal with those situations now - there is no recourse to settle those disputes.  
This bill provides one through the State Administrative Tribunal process.   

As I indicated, the bill preserves the principle of personal autonomy.  It provides a mechanism whereby a person 
can make treatment decisions on behalf of a patient.  That is similar to the provisions provided in section 119 of 
the Guardianship and Administration Act, but it clarifies the identity, as chosen by the patient, and the authority 
of the substitute decision-maker.  Members referred to the pro forma and asked what it will look like.  I was 
asked to give a commitment, particularly about the Canadian model that was referred to by a couple of members.  
The government has made a commitment - I repeat it here again - to consult widely and with the fullest range of 
stakeholders when developing the pro forma.   

Some members referred to a compulsory review of advance health directives at the 10-year mark.  There is no 
compulsory review at the 10-year or any other mark.  I refer to proposed section 110S of the Guardianship and 
Administration Act.  There is no compulsory review of advance health directives; however, one of the 
amendments made in the other place set out the matters that must be taken into account when an advance health 
directive is at least 10 years old for the purposes of proposed section 110S(3).  That is the clause that provides 
that a treatment decision does not operate if circumstances exist or have arisen in which the maker did not 
anticipate when the directive was made and that would have caused the maker to change his or her mind about 
the decision.  The matters that need to be taken into account by the medical professional are the maker’s age at 
the time the directive was made and at the time the decision around treatment would otherwise apply; the period 
that had elapsed between those times; whether the maker had reviewed the treatment decision at any time during 
that period and, if so, how long ago that had occurred; and the nature of the condition for which the maker 
needed treatment, the nature of the treatment and the consequences of providing or not providing that treatment.  

One of the other issues raised by people, which is an important part of the process, and one the government has 
given a commitment to and which I will reiterate is the education of the community and practitioners - the 
community in particular - about what we mean by “advance directive”, and outlining people’s obligations and 
their rights and responsibilities.  The government has already agreed to an education package that will 
appropriately be available in all public hospitals, doctors’ surgeries and, perhaps wider than that, for example, 
community health centres, Silver Chain nursing services and organisations of that nature.  Information will be 
available in packaged form, and the package will strongly recommend that people seek medical advice before 
filling out an advance health directive.  The government’s position is that it wants to make available to people a 
pro forma document that could form the basis of an advance health directive for an individual to sign.  If the bill 
is passed, it is the government’s intention to have widespread and wide-ranging consultation and discussion with 
interested stakeholders on what sort of things should go into the package and what should go into the pro forma.  
The government has reiterated that it wants to ensure input is provided by everyone who has an interest to ensure 
that we make it as easy as possible for people to understand their rights and responsibilities and the sorts of 
things they should take into account when they decide whether an advance directive is for them.  That leads me 
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to the point that none of this, of course, is compulsory.  If an advance directive is not for a person, it is that 
person’s choice to not take that path.  

One of the other issues raised in debate was informed consent.  The proposition was put that somehow the bill is 
deficient because it does not mandate that people produce some certificate or provide some indication that they 
have sought independent advice and, therefore, demonstrated their informed consent.  I think the argument was 
made that people make commercial decisions for which they are required to demonstrate that they have sought 
independent advice.  Interestingly enough, of course, the words used to describe the outcome of an advance 
health directive are “living will”.  However, we do not mandate that people demonstrate that they have sought 
legal advice on drafting their will.  We may well recommend that they think about doing that about getting 
professionals to draw up their will for them, but it is not mandated.  Given the consequences of decisions that 
arise from wills, that is a more appropriate parallel to draw with this kind of decision than a commercial 
comparison.  

Those were what I saw as the key themes of the matters raised by members.  I am sorry if I seem to be labouring 
the point, but a number of members raised the prospect that the bill be referred to a committee.  If a referral 
motion is moved, the government will support it.  We have had conversations behind the chair, and as long as 
nothing has changed in that regard, we will support the referral.  However, I make the point that the matter is a 
conscience vote because at its heart is the question of personal autonomy, and whether members accept that it is 
reasonable for me to say what I do or do not want to happen to my body.  If members do accept that, a 
reasonable ask of the committee would be to provide advice about some of the operational or practice matters 
members have canvassed.  If at the heart of the core issue of personal autonomy, members do not accept that it is 
reasonable for me to make binding decisions about what I do or do not want to happen to my body, this bill is 
not for those members.  Members ought not be confused that they will get an answer from a committee that will 
address that question for them.  That is a matter that we have determined is for our individual consciences.  With 
those remarks, I thank members for their contributions to the debate.  There is a task still ahead of us, whether it 
is referred to a standing committee or indeed we debate each clause in the Committee of the Whole.  There is 
work ahead of us to resolve some of the practical issues.  I know that people feel strongly about the matter.  I 
reiterate my thanks to those who have conducted themselves with respect for other points of view, and I trust that 
the debate will continue in that fashion.  I commend the bill to the house.  

Question put and a division taken with the following result - 
Ayes (23) 

Hon Ken Baston Hon Donna Faragher Hon Barry House Hon Ljiljanna Ravlich 
Hon George Cash Hon Adele Farina Hon Paul Llewellyn Hon Sally Talbot 
Hon Kim Chance Hon Jon Ford Hon Robyn McSweeney Hon Ken Travers 
Hon Murray Criddle Hon Graham Giffard Hon Norman Moore Hon Giz Watson 
Hon Sue Ellery Hon Nigel Hallett Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Brian Ellis Hon Ray Halligan Hon Louise Pratt  

 

Noes (5) 

Hon Shelley Archer Hon Kate Doust Hon Ed Dermer (Teller)  
Hon Vincent Catania Hon Helen Morton  

 

            

Pairs 

 Hon Matt Benson-Lidholm Hon Barbara Scott 

Question thus passed. 

Bill read a second time. 

Discharge of Order and Referral to Standing Committee on Legislation 

HON HELEN MORTON (East Metropolitan) [7.51 pm] - without notice:  I move -  

That order of the day 362, the Acts Amendment (Consent to Medical Treatment) Bill 2006, be 
discharged and referred to the Standing Committee on Legislation for consideration and report by 
18 October 2007. 

There was always going to be clear support for the principle of advance health directives.  I did not hear any 
member speak against the principle of advance health directives.  My argument has been that more resources 
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should be put into education about what is currently available in this area, and there would then be less need for 
legislation in this area.  The house has decided to go down the legislative path, and I accept that.  However, I still 
believe that this bill will create more problems than it will ever solve.  The work that needs to be done to enable 
this bill to achieve the outcomes that have been put forward by the Minister for Child Protection is so extensive 
that it can be done only by a committee of this house.  A substantial issue that has not been addressed by the 
minister is that although the public may have some understanding of living wills or advance health directives, it 
has no understanding of the issue of consent.  The issue of consent impacts on every person in every aspect of 
medical treatment.  The issue of consent has to do not only with end-of-life decisions or terminal illness issues, 
but with every aspect of medical care.  The concept of consent as contained in this bill represents a fundamental 
and major shift away from the concept of medical consent as we currently know it.  

The DEPUTY PRESIDENT (Hon George Cash):  Order!  We are dealing with a motion to refer the bill to a 
committee.  The debate is constrained to the reasons that the bill should or should not be referred to a committee.  
It is certainly not the opportunity to have another second reading speech.  If members state their position as to 
why the bill should or should not be referred to a committee, we can get on with the vote, and the committee can 
do whatever it needs to do in due course.   

Hon HELEN MORTON:  Thank you very much, Mr Deputy President. 

I was saying that the public needs to be given the opportunity, through the committee process, to have some 
input into, and to understand, this fundamental change to the concept of medical consent.  Many members spoke 
about other issues in the bill that they believe should be given further consideration.  These issues include, as the 
minister has mentioned, not only the form of an advance health directive, but also registration.  Although the 
minister raised the issue of registration of advance health directives, she did not raise the issue of the registration 
of enduring guardians.  There is no requirement at this stage for enduring guardians to be registered.  That means 
that no-one will ever know whether an enduring power of guardianship has been put in place.  The issue of 
informed consent also needs to be thoroughly teased out.   

Another issue is the 10-year review period.  Some members believe the review period should be two years.  I 
believe that the checks and balances for patients, and the rather overzealous protection of medical practitioners, 
need to be pared back.  The professionals who work in this field should be given the opportunity to talk to the 
committee and have input into the process.  Another issue is the declaration by a health professional that a 
patient is competent to make a reasonable judgement.  I have to say, having worked in the health system for as 
long as I have, and knowing the pressure that is placed on health professionals, that they will face even greater 
pressure if they will now be required to give consideration to whether an advance health directive has been in 
place for two years or 10 years, and whether it is still relevant or has been revoked.  In some areas of health and 
medical care, such as palliative care, that may be achievable.  However, in some of the more acute areas of 
health and medical care, these sorts of judgements will be extremely difficult to make.  We need some input into 
that matter from some of the medical practitioners who work in this area.  The State Administrative Tribunal is 
currently given the power to make a determination about whether a person is legally competent.  That 
determination will in future be made by health professionals.  That issue needs to be considered further by a 
committee.  One member suggested that the committee should also consider the issue of organ donors and things 
like that.  I am aware that some members have supported the second reading on the basis that the bill will be 
referred to the Legislation Committee for further consideration.  I urge members to give serious consideration to 
referring this bill to the Legislation Committee to try to tease out those issues that I have raised. 

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [7.57 pm]:  I indicate my 
support for this motion.  Before I comment on the motion, I commend the minister for the way in which she 
summed up the second reading debate.  The minister demonstrated very clearly her capacity to understand the 
issues raised by members, and she gave a very good explanation of the government’s position.  What has also 
been demonstrated in the debate so far is the capacity of members of this house to debate issues of this 
magnitude and difficulty in a very mature and considered way.  I believe that the way the house is headed on this 
bill now is a very sensible approach to this type of legislation.  What the house has done at this point is agree 
with the principle of the bill.  As Hon Helen Morton has said, there are some members in this place who voted 
for the principle of the bill, but who may or may not vote for the third reading of the bill, depending on what 
comes out of the committee stage.  Therefore, as I have said, I believe that, having determined the policy of the 
bill, it is now a very sensible approach to send this bill to the Legislation Committee.  The Legislation 
Committee has an excellent reputation and will be able to consider in great detail the way in which the bill is 
constructed, and the issues that are contained in the bill.  It would not be the role of the Legislation Committee to 
regurgitate the issues of principle.  Indeed, the standing orders of the Legislation Committee require it to look 
only at amendments that are consistent with the policy of the bill, unless otherwise ordered.  That is certainly not 
the intent of the referral motion.  The intent of the referral motion is that the Legislation Committee will look not 
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at the policy of the bill, but at the various clauses in the bill to see whether they meet the policy of the bill, and at 
the end of the day make recommendations to the house about what the bill should look like in its final form.  It 
will then be for members to decide whether they want to vote for the third reading. 

I believe that this approach is one that this house has used successfully in the past.  If the house agrees tonight to 
go down this path on this bill, it will be a way in which we can demonstrate the capacity of the Legislative 
Council to deal with very difficult issues very sensibly. 

HON SUE ELLERY (South Metropolitan - Minister for Child Protection) [8.00 pm]:  I indicated in my 
response to the second reading debate that the government will support the referral.  I do not want to repeat ad 
nauseam my comments, but I think there is a role for the committee to play, as the Leader of the Opposition 
outlined, in looking at amendments that are consistent with the policy of the bill, which might make the 
operation and the practice clearer or more effective or match more closely the policy intent. 

I reiterate for the record, should someone in the future be looking at only this part of the Hansard record and not 
at the second reading speech, that I issue a caution about people having expectations about the committee being 
able to resolve the questions around the issue of personal autonomy.  I think that would be an unrealistic 
expectation to place on the committee.  These are matters that members either accept or they do not.  Either they 
accept that I have the right to determine what happens to my body and to put that in writing in a binding fashion 
or they do not.  That is why it is a matter of conscience.  It would be very unreasonable of the house to expect the 
committee to resolve that issue for us.  However, having said that, I am happy to support the referral. 

HON RAY HALLIGAN (North Metropolitan) [8.01 pm]:  I also support the motion.  I think it is important 
that the committee also look at the issues that members brought to the attention of the house in the second 
reading contributions - not, as Hon Norman Moore said, at the policy of the bill itself, because the house has 
already agreed to that, but how, at the end of the day, the policy will be able to be achieved with, might I also 
suggest, the necessary, whatever that might mean, checks and balances.  I think that is important.  A lot of those 
were raised in the second reading contributions. 

I can recall in a previous Parliament when a euthanasia bill came before the house that that bill was sent off to 
what was then the Standing Committee on Constitutional Affairs, of which I was a member.  We were able to go 
away, obtain a lot of information and report back to the house without recommendations, but with an enormous 
amount of information for the benefit of members, who on that occasion also had a conscience vote.  I believe 
the same principle applies with this bill.  I think it is important that as much information as possible should come 
forward for members to make a very important decision on a very complex subject. 
HON GIZ WATSON (North Metropolitan) [8.03 pm]:  I indicate that the Greens (WA) will support the 
referral. 
Question put and passed. 
 


